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 (i) 

 

QUESTIONS PRESENTED 

(1) The Parental Kidnapping Prevention Act, 28 

U.S.C. §1738A (the PKPA) resolves issues of 

competing state jurisdiction over custody disputes.  

It provides that  “a court of a State shall not exercise 

jurisdiction in any proceeding for a custody . . . 

determination commenced during the pendency of a 

proceeding in a court of another State . . .  exercising 

jurisdiction” consistent with the PKPA.  28 U.S.C. 

§1738A(g) (emphasis added).  In light of that 

provision, the question is: 

If “a court of a State” renders a judgment in 

violation of the PKPA (because an earlier action 

is pending in another State), is its judgment 

void for lack of jurisdiction, so that it may be 

challenged for the first time on appeal? 

(2) An unmarried father, fully committed to his 

child, has a constitutionally protected interest, 

requiring notice and an opportunity to be heard in 

an action to terminate his parental rights.  Utah 

imposes strict timing requirements on unmarried 

out-of-state fathers who might object to adoption of 

their infant children by Utah residents, regardless of 

the father’s compliance with the requirements 

imposed by the State where he resides and the child 

was born.  If Utah’s requirements are not met, the 

father “waives” notice, the right to parent his child 

and the right to object to the adoption.   

May Utah, consistent with due process of law, 

deny notice and an opportunity to object to 

adoption of his child to a fully committed 

unmarried father who resides in Virginia (where 

the mother also resides and the child was born), 

who did not know that Utah law would be 



 

 (ii) 

 

involved with his child, and who timely asserted 

his interest in the child under Virginia law by 

initiating a custody proceeding in that State? 



 

 (iii) 
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 (1) 

 

PETITION FOR A WRIT OF CERTIORARI 

John Wyatt, III respectfully petitions for a writ 

of certiorari to review the judgment of the Supreme 

Court of the State of Utah. 

OPINIONS BELOW 

The opinion of the Utah Supreme Court (App. A, 

1a – 71a) is reported at In the Matter of Adoption of 

Baby E.Z., 2011 UT 38, 2011 WL 3206843 (July 19, 

2011) and the order denying rehearing is at App. D, 

80a.  The opinion of the trial court (App. C, 73a-79a) 

is unreported. 

JURISDICTION 

The judgment of the Utah Supreme Court was 

entered on July 19, 2011 and a timely petition for 

rehearing was denied on September 19, 2011.  This 

Court’s jurisdiction is invoked under 28 U.S.C. 

§1257(a). 

STATUTORY PROVISIONS INVOLVED 

The Parental Kidnapping Prevention Act, 28 

U.S.C. §1738A (2006); the due process clause of the 

United States Constitution; and Sections 121 and 

122 of the Utah Adoption Act, U.C.A. 1953 §78B-6-

121-122 are set forth in App. E, F, G, and H (81a-94a 

in total). 

STATEMENT 

This case involves recurring federal law issues 

that arise in state courts, including an issue about 

which there is a fundamental conflict in the state 

courts, all arising from one of the central 

demographic changes of modern life.  According to 

the CDC National Vital Statistics System, 34% of 

American children born in 2002 were born out of 
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wedlock, a figure that by 2009 had risen to 41%.1  In 

each case, the child has a father whom one might 

hope to be involved with and take responsibility for 

the child.   

At the same time, increasing numbers of 

families are interested in adopting young children.  

The unmarried father may be located in one State, 

prospective adoptive parents in another.  The 

potential for jurisdictional friction is great if courts 

of more than one State are allowed to address 

custodial issues involving the child.  The practical 

burdens on parents forced to try to participate in 

complex legal proceedings far from home, simply to 

preserve their parental rights, is also great.  Yet the 

need for clear principles to guide the courts is 

compounded because of the lasting toll that delay 

and uncertainty places on the parties, and on a child 

caught up in such a dispute. 

With the Parental Kidnapping Prevention Act, 

28 U.S.C. §1738A, Congress tried to reduce or 

eliminate the potential for jurisdictional conflict, 

along with the burdens associated with subjecting 

parents to multiple proceedings in different, often 

distant, states.  The PKPA sets forth which States 

may properly exercise jurisdiction in custodial 

disputes, and in cases of conflict, which State’s 

proceedings and judgment control.   

This Court’s cases affirming the basic due 

process rule that a responsible unmarried father is 

entitled to notice and a right to be heard before his 

                                                      

1  Center for Disease Control, National Vital Statistics 

Report, Births: Final Data for 2009, at 47 (2010), available at 

http://www.cdc.gov/nchs/data/nvsr/nvsr60/nvsr60_01.pdf. 
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parental rights may be terminated have also reduced 

the potential for conflict.  That rule clarifies that no 

matter which court takes jurisdiction, the rights of a  

fully committed father will have to be considered, 

and avoids the problem of the courts in one State 

considering only the interests of adoptive parents, 

while the courts in another consider those of the 

biological father.   

The rulings of the Utah Supreme Court in this 

case undermine both the statutory and the basic 

constitutional protection, and deepen an existing 

conflict among state courts as to whether state 

courts may enter valid custodial orders that violate 

the mandatory jurisdictional provisions of the PKPA.  

As a result of the Utah Supreme Court’s rulings 

below, this case presents exactly the head-on 

jurisdictional collision that the PKPA was enacted to 

prevent: squarely conflicting rulings by two different 

States, one of which has confirmed Petitioner’s 

rights to his child, while a second has purported to 

grant custody of that child to adoptive parents across 

the country without even granting Petitioner the 

right to be heard in the proceedings giving rise to 

that order.  Certiorari is warranted to resolve the 

conflict among the state courts regarding the proper 

interpretation and application of the PKPA, and to 

vindicate the overriding national interest in an 

consistent resolution of inter-state jurisdictional 

custody disputes. 

In this case, Petitioner John Wyatt III, the 

father of a newly born child, did everything 

reasonably possible to acknowledge, take 

responsibility for, and fulfill his obligations to his 

child (and maintained a close relationship with the 

mother throughout pregnancy).  His paternity has 
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never been questioned.  Immediately after the 

controversy arose, after learning of the birth, and 

only eight days after the baby was born, he timely 

did what was required of him under Virginia law by 

filing a custody action in Virginia, where he and the 

mother reside, and the baby was born.   

Without notice to him, however, an adopting 

couple, with the aid of an adoption agency, had 

spirited his daughter off to Utah, days after her 

birth.  Also without notice to him, the prospective 

adoptive parents filed an adoption proceeding in 

Utah, after he had filed in Virginia.  Upon learning 

where his child had been taken, and ultimately of 

the Utah action, he retained an attorney in Utah and 

tried to intervene and object to the adoption.  He 

alerted the Utah court to the pending Virginia action 

and affirmed his commitment to the child.   

The Utah court nonetheless held that it need 

not defer to the prior Virginia action and refused to 

allow him to intervene.  Although he had timely 

asserted his rights under Virginia law, Utah law 

required that he fulfill Virginia’s requirements more 

quickly than Virginia itself requires – in this case, 

before the baby was born and before he knew there 

would be any contest over his custodial rights, let 

alone a contest in Utah.  Under Utah law, this 

meant, by statute, that Petitioner had waived his 

rights to notice and to object to the adoption.   

A. Statement of Facts. 

Because Petitioner was not given notice of the 

Utah proceeding, and his motion to intervene was 

rejected, he did not develop the factual record and 



 5 

 

issues in the Utah courts.2  Nonetheless, the 

following facts were alleged and taken as true in the 

opinions of the Utah courts. 

                                                      

2  The Utah Supreme Court took judicial notice of the 

December 11, 2009 order of the Virginia court, App. 3a, 

acknowledging that the Virginia court had relied on the PKPA, 

28 U.S.C. §1738A(g), for its conclusion that it had exclusive 

jurisdiction to determine custody. 

 The Virginia decision illustrates arguments that could 

have been developed in the Utah court if Petitioner had been 

allowed to intervene.  The Virginia court noted that the 

prospective adopting parents and the Utah adoption agency 

had been notified of the Virginia proceedings pursuant to 28 

U.S.C. §1738A(e) but had declined to appear.  The court noted 

that Petitioner was an “acknowledged father” and further, that 

because both Petitioner and the natural mother complied with 

the birth certificate affidavit requirement before the Utah 

adoption was granted, Petitioner’s consent was required before 

an adoption could proceed in Virginia.  The Virginia court 

found that Petitioner had a plan to address the health and 

welfare of his child, that he showed interest in raising the child 

both before and after she was born, and that he made that 

interest clear to the mother.  The Virginia court further found 

that an independent evaluation had been conducted by a 

licensed placement agency which recommended that Petitioner 

receive custody of the child.  He had thus done “everything that 

he needed to do to be both the biological and actual father of 

the minor child, wanting to raise, take care of, and support his 

minor child,” and therefore claim “custody of his minor child” in 

accordance “with all applicable Virginia statutes.”  

 The May 13, 2009 and December 11, 2009 orders of the 

Virginia court discussed in this Petition are not included in the 

Appendix because they include the full names of the adoptive 

parents and the child.  Because the Utah Supreme Court did 

not state their full names in its opinions and orders, Petitioner 

has not done so in this Petition.  Copies of the Virginia orders 

will be provided to the Court upon request. 
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Petitioner and Emily Fahland, the mother of the 

child, dated for a significant amount of time and 

maintained a romantic relationship up until almost 

the birth of the baby.  App. 96a. They often discussed 

raising the child together and Ms. Fahland was 

aware of Petitioner’s desire to be a father to the 

child.  App. 96a. Over the course of the pregnancy, 

Petitioner was present for nearly all doctor 

appointments and medical procedures.  App. 96a. 

Petitioner’s daughter was born in Woodbridge, 

Virginia, on February 10, 2009.  App. 95a-96a.  On 

February 11, 2009, Ms. Fahland, without 

Petitioner’s knowledge or consent, agreed to place 

the child into adoption proceedings in Utah.  App. 

74a.  That same day, Petitioner had written a letter, 

which was delivered to an attorney for the adoption 

agency, asking to see his child and be allowed to take 

her home.  App. 97a.  The next day, on February 12, 

2009, Ms. Fahland signed termination of parental 

rights documents.  App. 96a. 

On February 18, 2009 – eight days after the 

birth of his daughter, and even fewer days after 

learning of the birth – Petitioner filed a custody 

proceeding in Virginia.  App. 2a.  While the Virginia 

action was pending, the prospective adoptive parents 

filed a petition for adoption in Utah’s Third Judicial 

District Court.  App. 3a.  On April 28, 2009, shortly 

after learning of the Utah proceeding – and while 

continuing to prosecute the Virginia case – 

Petitioner filed a Motion to Intervene, Objection to 

Adoption Proceedings and Motion to Dismiss.  App. 

3a. 
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B. The Provisions Of Utah’s Adoption 

Law That Were Applied To Petitioner 

Utah law allows an unmarried biological father 

to object to an adoption of his child under certain 

narrowly limited circumstances.  Specifically, U.C.A. 

§78B-6-121(3) requires certain filings that “an 

unmarried biological father” must make in Utah 

before “the mother . . . relinquishes the child for 

adoption.”  

If he doesn’t file the required papers in Utah 

(because, as here, he and/or the mother are located 

in some other state), notice to, and consent from, an 

unmarried biological father is still required if the 

father meets each of three statutory requirements, 

as set forth in U.C.A. §78B-6-122(1)(c)(i)(A), (B), and 

(C). 

Requirement (A) is that the father “did not 

know, and through the exercise of reasonable 

diligence could not have known, before the time the 

mother executed a consent to adoption . . . , that a 

qualifying circumstance existed.”  U.C.A. §78B-6-

122(1)(c)(i)(A).  “Qualifying circumstance[s]” relate to 

knowledge of Utah contacts:  whether the mother is 

residing in Utah, intends to give birth in Utah, or 

“the mother intended to execute a consent to 

adoption or relinquishment of the child for adoption” 

in Utah, or under Utah Law.  U.C.A. §78B-6-

122(1)(a).  Thus, if the father knows of such contacts, 

the Utah legislature has apparently determined that 

the father must come immediately to Utah to assert 
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